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An “on-us” check is one that is drawn on the bank or
other financial institution where it is presented for
paynent. Sone banks have started charging a fee in order
to receive paynment for such checks if the payee does not
have an account with the bank. |f a holder in due course
does not receive the full value of a check for this reason
the question arises as to whether or not the bank has
wrongful Iy di shonored the check.

| ndi ana statutes are silent on this issue as

presented. It is therefore necessary to exam ne the
exi sting statutory construct to determ ne a proper
response. 1C 26-1-4-106 states that an item such as a

personal check, is payable at a bank identified in the item
if two requirenents are nmet. First, it nust designate the
bank as a collecting bank without itself authorizing the
bank to pay the item Second, it may be presented for
paynment only by or through the bank in question. An on-us
check nmeets these two requirenents.

| C 26-1-3.1-502 refers to the dishonor of a negotiable
instrunment. Personal checks are governed by the rules set
forth in subsection (b) for dishonor of an unaccepted draft
ot her than a docunentary draft. |1C 26-1-3.1-502(b)(2)
states, “If a draft is payable on demand.the draft is
di shonored if presentnent for paynent is duly nade to the
drawee and the draft is not paid on the day of
presentnent.” This inplies that a bank that refuses to
make paynent on an on-us check, w thout the paynent of a
fee by non-custoners, dishonors said check.

| f the check is dishonored or returned unpaid for any
reason, under |C 26-1-3.1-502.5 the hol der may charge and
collect fromthe maker of the check up to twenty dollars
pl us an anount equal to the charge by the bank for the
di shonored instrunment. The inplication is that the
di shonor of a valid check by the bank |leads to liability
for the account-holder for not only the anpbunt in question,
but al so an additional twenty-dollar charge.

So long as the payee is a holder in due course, a
depository institution is obligated to make paynent on a
check drawn at that institution. A holder in due course is
defined in IC 26-1-3.1-302(a)(1) as the holder of a
negoti abl e instrunment that “..does not bear such apparent
evi dence of forgery or alteration or is not otherw se so
irregular or inconplete as to call into question its
authenticity.” 1In addition the holder nust have taken the
instrunment for value, in good faith, without notice that is
has been di shonored or that there is an uncured default
with respect to paynment, w thout notice that it contains an



unaut hori zed signature or has been altered, w thout notice
of any claimto the instrunent described in |IC 26-1-3. 1-
306, and without notice that any party has a defense or
claimin recoupnent described in IC 26-1-3.1-305(a). IC
26-1-3.1-302(a)(2). An on-us check will generally neet
these requirenents, thus leading to a holder in due course.

A holder in due course is entitled to paynent so | ong
as adequate presentnent is made. The rules for presentnent
are set forth in IC 26-1-3.1-501, and nowhere in this
section is it even inplied that any charge can be |evied
wi t hout wrongfully dishonoring the negotiable instrunment.
The party to whom presentnent is made nay only return the
instrunment for |ack of a necessary endorsenent or refuse
paynment for failure to conply with the terns of the
i nstrunment, an agreenent of the parties, or other
applicable law or rule. 1C 26-1-3.1-501(b)(3). There
exi sts no other applicable | aw which would allow for the
di shonor or a properly presented check sinply because the
hol der in due course is not an account-hol der at the
institution involved. Furthernore, charging a fee before
honoring an on-us check is not authorized by any statute in
the I ndiana Code. “If tender of paynment of an obligation
to pay an instrunment is made to a person entitled to
enforce the instrunent, the effect of tender is governed by
principles of |aw applicable to tender of paynent under a
sinple contract.” |C 26-1-3.1-603.

VWhile there is no express authorization of such
charges, neither is there any express rejection of them
There is no nention of charges inposed on non-custoners.
Even case law on this issue is scarce, but there is sone
i ndication of the direction courts mght take. The
Appel l ate Court of Illinois has held that the deduction of
a service fee before the balance of the face anmount of the
check is paid, adequately supports an all egation of
di shonor.!' It stated, “[A bank has] the option of paying
the full face amount..or to refuse paynent of the full face
amount and risk a charge of ‘dishonor’”.? A service fee
cannot be justified to offset a nonexistent risk if there
IS no question as to the identity of the person presenting
the check for paynent.?

To hold otherwi se would be a failure to follow the
purposes of the Illinois Comercial Code* which is simlar
in nost aspects to Indiana’s. The main focus of this case,

! Your Syle Publications, Inc. v. Mid Town Bank and Trust Company of Chicago, 501 N.E.2d 805.
21d., at 808.
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41d., at 809.




however, was to hold that the plaintiffs had stated a cause
of action that could survive a notion for dism ssal. The
court reversed and remanded, and the matter was
subsequently settled out of court. Since that tine, the
I1linois Ofice of Banks and Real Estate’s policy has been
that in order to avoid the possible application of

Your Style Publications, financial institutions can cone to
an agreenent wth their customers permtting the
institution to charge the custoners a fee for the paynent
of an on-us check to a non-custoner. Under no

ci rcunst ances, however, should such a charge be |evied

agai nst a non-custoner who is a holder in due course and
whose identity is not in question wthout there being sone
guestion of a wongful dishonor for failure to pay the face
anount of the check.

Anal ogous case |law also inplies that such charges
applied to a holder in due course results in the wongful
di shonor of the instrunment by refusing paynment of the ful
anount. In a Mssouri case where a noney order was
accepted in paynent for services, the payee of the
i nstrunment becane a holder in due course. As such, he was
entitled to paynent upon presentnent of the order. The
defendant in this case, who presented no evidence to refute
the status of the holder in due course, wongfully
di shonored the instrument by refusing paynent.® The fact
pattern of this case parallels that found with on-us
checks.

Furthernore, Indiana case |aw nakes it clear that an
action against a bank for constructive fraud in these
transacti ons can be sustained. The Indiana Court of
Appeal s held that the rel ationship between a bank and a
checki ng account holder is sufficient to support inference
of fraud.® A checking account is a contract for the deposit
of funds between the depositor and the financi al
institution. Any representation nmade by a bank when an
account is opened that the bank will honor checks drawn on
the account in the future are representati ons regarding
future conduct. Such a representation, in sone situations,
gives rise to a constructive fraud.’ The court here stated:

“.[Tlhe relationship invokes a duty of good faith
and fair dealing to at |east the sane extent as
does a buyer-seller relationship. A bank is
inherently in a position superior to its checking

> Lovejoy v. Weese, 689 S.W.2d 387, 388 (Mo.Ct.App. 1985).
® Wells v. Stone City Bank, 691 N.E.2d 1246 (Ind.App. 1998).
" 1d., at 1250, citing Farrington v. Allsop, 670 N.E.2d 106, 109 (Ind.App. 1996).




account hol ders, who, in order to conduct their
busi ness, nust depend on the bank to protect the
account holder’s funds and to honor checks on the
account hol der’s account when they are properly
presented for paynent. The bank and account

hol der rel ationship, |like the buyer and seller
relationship, is sufficient to support an

i nference of fraud...”®

The bank’s representation that it would honor the account-
hol der’ s checks and t he subsequent w ongful dishonor of

t hose checks are a representation or om ssion in violation
of the bank’s duty.® Wen a bank wrongfully dishonors a
custoner’s check, there arises a presunption that the
custoner’s credit and business standi ng has been harned. *°

It was al so all eged that the bank gai ned an advant age
at the account-hol der’s expense by creating a sham
transaction that generated interest inconme for the bank
with no benefit to the account-holder.' The same reasoning
woul d apply to a charge | evied on the cashing of on-us
checks. Through a wongful dishonor, the bank gains
additional income with no benefit to the account-hol der as
wel | as opening the account-holder up to liability for the
di shonor of that check. The bank should not be able to
shift its burden to the payee for restitution by engagi ng
in constructive fraud. Based on the statutory limtations
and applicable case law, a fee | evied agai nst non-
custoners, who can adequately identify thensel ves as
hol ders in due course, amounts to a wongful dishonor in
viol ation of Indiana | aw.

Nonet hel ess, federal regulators view these
transactions differently. The OCC interpretation is that
nati onal banks have the authority to assess non-interest
charges and fees on its customers. This position states
that it “.i1s a business decision to be nade by each bank,
inits discretion, according to sound banki ng judgnment and
saf e and sound banking principles.”! 1In keeping with its
position on ATM surcharges, the OCC views the term
“custonmer” in this regulation as nmeaning any party that
obtains a product or service fromthe bank. Such a
vi ewpoi nt | eads to the conclusion that those wshing to
cash an on-us check are “custoners” and therefore subject

8d., at 1251. (emphasis added)
9
Id.
10 Eirst Nat. Bank of New Castle v. Acra, 462 N.E.2d 1345.
1 \wells, at 1251.
1212 CFR 7.4002(b).




to any fees that nay be charged by a bank according to
“sound banki ng judgnent and safe and sound banki ng
principles”.

This issue is still undecided nationally, and is
currently under review by the federal courts. Wth this in
mnd, it is still prudent for Indiana regulators to form an
opi ni on based on Indiana | aw pending a resolution on the
federal level. Based on the statutory provisions in the

I ndi ana Code and the avail able case law, a fee charged to a
hol der in due course is a wongful dishonor and shoul d not

be assessed by any financial institution operating under a

state charter.



